29 Sep 04 - YUFA's current position on mandatory retirement was articulated in the 
following letter to the Ontario Human Rights Commission (OHRC), October 31, 
2000.

Prepared by then-YUFA President Penni Stewart, Arthur Forer (Professor 
Emeritus, Biology) and Monica Mulvihill (YUFA Executive Associate), YUFA's 
submission to OHRC's consultation on human rights issues facing older 
persons argued that mandatory retirement is arbitrary, discriminatory and a 
waste of human potential and advocated a reassessment of the assumptions and 
objectives whereby this form of discrimination has been justified by the 
courts.

Further background to the submission appears at 
http://www.yufa.org/pubs/av_march01.html. 
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retirement is arbitrary, discriminatory and a waste of human potential.

The Supreme Court of Canada, in more than one decision, has ruled that mandatory retirement is
prima facie discrimination on the basis of age contrary 10 515 of the Charter of Rights and
Freedoms. Nevertheless in Ontario, mandatory retirement was found to be reasonable. As stated
in the OHRC discussion paper “the objective of the section, namely to preserve the integrity of
pension plans and to foster the prospects of younger workers by establishing an age maximurm,
were found to be pressing and substantial, to be rationally connected to the restriction on the
right and to minimally impair the equality rights of older persons.” What now needs assessment
i the validity of the assumptions and objectives for which mandatory retirement was first
implemented. Below we evaluate some of these assumptions.

One argument for setting a mandatory retirement age has been the necessity to preserve the
integrity of pension plans. But given the fact that more people are living longer, preserving the
integrity of pension plans may in the future require people to delay the age at which they begin to
take advantage of their pensions. Demographic analysis of the distribution of members of
pension plans suggests that soon, those who are retired will outnumber active members, leaving
00 few active contributors (o support the growing number of retirees.

With regard to fostering the prospects of younger workers, we question the wisdom of playing
Off the needs of one population cohort against another. We also note somewhat cynically, that
the effect of mandatory retirement in the context of replacement workers is 1o save employers &
lot of money as they replace older more expensive workers with cheaper, younger labour. Many
jurisdictions including other provinces in Canada (ie Manitoba) and the United States have no
mandatory age at which workers must retire. None of these economies have collapsed nor is
there evidence that younger workers have been forced elsewhere 1o seek employment

‘Will the eradication of a mandatory retirement age change the distribution of older people in the
Tabour force? Generally speaking the answer (o this question seems to be “no™. The number of
people who choose to work past the age of 65 is quite small, and in fact, when given the choice,
people are likely to choose early retirement




[image: image2.png]Nevertheless, there are good reasons for individuals continuing to work beyond age 65. Many
people, especially women who have started carcers later than their male counterparts, or who
have spent many years working in the home or in low wage jobs, face the prospects of living in
poverty in their senior years due to low pensions. It does not seem fair or equilable to force
people in these circumstances into retirement.

As an arbitrary standard mandatory retirement has no relationship with competence. Madame
Justices Wilson and L’ Heureux-Dube’s in their dissenting judgements in “Stoffman” a case
heard by the Supreme Court of Canada argued that the idea of mandatory retirement logically
requires that somehow a person becomes less competent the day after her 65 birthday. We
already have inexistence the criteria of bona fide occupational requirement and there is no reason
why these criteria could not be extended to assess those over 65 years where appropriate. In
addition, employers always have the option of terminating employees for cause. Our argument is
that the cause should not be arbitrary — ie. based on age without any requirement to show.
incompetence or inability to perform her job.

‘To address the university sector in particular: in Ontario it s clear that we will soon face a
severe shortage of university faculty. Some of the factors that will affect our universities include
a double cohort created by the decision to discontinue Grade thirteen; increasing enrolments and
an aging professoriate. In the next ten years 43% of YUFA members will reach age 65. Our
older faculty are highly skilled. The commitment and costs spent educating this faculty should
not be squandered, their talents will be needed





